Over the last decade, emoji and emoticons have made the leap from text messaging and social media to legal filings, court opinions, and law review articles. However, emoji and emoticons' growth in popularity has tested the capability of online legal research systems to properly display and retrieve them in search results, posing challenges for future researchers of primary and secondary sources. This article examines current display practices on several of the most popular online legal research services (including Westlaw Edge, Lexis Advance, Bloomberg Law, Fastcase, HeinOnline, and Gale OneFile LegalTrac), and suggests effective workarounds for researchers.
I. Introduction
In April 2018, an entry in the Kansas Bar Association journal's regular "Substance and Style" legal writing column was entitled, simply, "
." 1 Three "thinking face" emoji icons adorned the issue's table of contents and the top of the article, whose author examined the proliferation of emoji in legal evidence and the associated problems with varying online displays and reader interpretations. The entirely-graphical article title included an explanatory footnote: "In text, this essay might be called 'Thinking About Emojis.'" 2 * Associate Director for Administration & Scholarship, J. Michael Goodson Law Library, Duke University School of Law (behrens@law.duke.edu). The author wishes to thank Sean Chen and Hiroki Nishiyama for their review of an early draft and helpful comments. emoticons on several of the most popular online legal research services, and identifies several potential workarounds for users.
II. A Brief History of Emoji
Emoji are small pictographs commonly found in electronic communications, such as in text messages and on social media platforms. 8 The Unicode Consortium, a non-profit organization that maintains standards for interoperability of software and data, began issuing approved emoji its hexadecimal codes in 2010. 9 While operating systems can and do vary in their presentation of the same emoji icon, Unicode's oversight ensures at least some standardization. 10 Emojipedia, an emoji search engine and directory, highlights the available categories as well as the most commonly-used emoji. 11 One of the most popular emoji, ("Face with Tears of Joy"), was crowned Oxford Dictionaries' 2015 "Word of the Year." 12 The move was not without controversy ("not even a word" 13 being the most common complaint from detractors), but was intended to reflect the explosion of emoji use in online communication between 2014 column of "Typographical Art" (figure 1) that is widely credited as the earliest ancestor of emoji. 15 Above four faces created with letterpress parentheses, hyphens, and other punctuation marks, the editors noted, "We mean to let the public see that we can lay out, in our own typographical line, all the cartoonists that ever walked. For fear of startling the public we will give only a small specimen of the artistic achievements within our grasp […]." Over the ensuing century, such distinguished minds as Ambrose Bierce, Ludwig
Wittgenstein, and Vladimir Nabokov all expressed their wishes to develop new written marks that would better convey a writer's intended tone or emotion. 16 These dreams would be somewhat realized with the advent of emoticons, the stylized typographical faces that began to dot online communication and early text messaging in an effort to better convey the sender's tone behind the computer screen. Emoticons, also known as "smileys," trace their origins to the computer science department of Carnegie Mellon University in September 1982, when graduate student Scott Fahlman proposed that colleagues identify their humorous intent on the university's bulletin board with a facial expression rendered in ASCII characters:
I propose the following character sequence for joke markers:
:-)
Read it sideways. Actually, it is probably more economical to mark the things that are NOT jokes, given current trends. Emoji as we know them today emerged from Japan in 1999, when 25-year-old Shigetaka Kurita designed the original set of 176 pictograms for the telecommunications company NTT DoCoMo. 20 The kaomoji form of emoticon, stylized faces created from typographic characters and read horizontally, was already popular in Japan. 21 DoCoMo emoji were developed in order to help users communicate more clearly within the era's 250-character limit on text messages. Kurita's emoji icons were quickly replicated by other Japanese mobile phone companies, although the lack of standardization meant that the icons could not be shared across different networks. 22 In 2010, the Unicode Consortium approved a standardized set of emoji images for international use. 23 The Unicode Emoji Subcommittee continues to review and approve new standardized emoji submissions, with a limit of around 70 new approved emoji per year. 24 While individual vendors may still vary in their presentation of, say, U+1F4A9 ( , or "pile of poo," to use its official short name), Unicode standards ensure that the underlying subject of the emoji will remain the same across operating systems, browsers, and platforms. 25 As emoji use in online communication has grown, so too has their inclusion in legal disputes. In August 2018, the U.S. Court of Appeals for the Seventh Circuit made headlines by embedding the "poo" emoji in a published opinion, in what commentators noted was a first for a federal appellate court. 26 However, a significant number of trial and appellate court opinions before that point had already considered issues related to emoji and emoticon use in electronic 21 See Bich-Carrière, supra note 9, at 285. Kaomoji may be a simple 3-character face, such as ಠ_ಠ (conveying disapproval communications, and occasionally replicated the icons or character sequences -a trend that seems unlikely to abate any time soon. 27 Continuing legal education sessions now exist to teach attorneys the meanings of individual emoji, as well as how to handle emoji evidence in depositions and at trial. 28 Other authors have explored the evidentiary issues raised by emoji, 29 the potential for interpretive misunderstandings due to variation in display for the same emoji, 30 and the linguistic implications of their adoption. 31 As emoji and emoticons continue to pepper court opinions and law review articles, though, a more fundamental question arises about their display in online research services, and their impact on future discoverability. As one commentator noted in 2018 about the Seventh Circuit's use of emoji: "The words 'poop' and 'emoji' don't appear anywhere in the opinion, raising the question whether Westlaw, Lexis, and similar legal search engines will implement some method of searching for emojis in a judicial opinion." 32 The search engines for legal research services do not currently support searching by image, emoji, or emoticon. 33 Complicating matters further, even the basic display for emoji, emoticons, and even other visual materials in online research services could be fairly described as fragmented at best. 27 See Kiatkulpiboone & Paris, supra note 23. 28 32 Bashman, supra note 26. 33 Bich-Carrière, supra note 9, at 289.
III. The Legal Researcher's Dilemma
The following comparison of seven online research databases was conducted in August and September of 2019. Each database was searched for a test pool of seven law review and legal journal articles whose titles contain an emoji, emoticon, and/or kaomoji in the original source version. 34 In addition, the four research services that contain current primary law as well as Rosenberg, supra note 1; Sullivan, supra note 29. 35 
See
Eric at least one emoji; five of the article set also contain emoticons, and two of the articles contained a kaomoji as well.
Results Summary
Despite their prevalence in popular culture, emoji are frequently omitted or garbled by legal research databases. Of the eight court opinions and seven articles that contained at least one emoji, each research platform failed to display at least one emoji result properly, as compared to the original source documents; one platform failed to successfully display any case law emoji.
Emoticons fared better overall, perhaps unsurprisingly due to their composition from ASCII keyboards. Still, not even emoticons enjoyed perfect display rates in the services. In addition, not a single research platform successfully displayed the "shruggie" kaomoji within two articles. 36 Table 1 provides an overview of the display success rates for emoji, emoticons, and kaomoji in the test set court opinions and articles within the research databases. Scores were calculated based upon only the total number of test documents available within each individual database (i.e., a research service was not penalized for not containing a particular court opinion or article in the test set). Each emoji, emoticon, and kaomoji available within the database was worth one point toward the total score. 37 "Successful" display is entirely based on visuals, meaning that a research service that included an emoji as a separate image attachment rather than reproduced from a keyboard is 36 See Moïse, supra note 34, at 60; Sullivan, supra note 29, at 71. 37 While this approach ultimately provides a greater scoring "weight" to documents that contain a higher total number of emoji or emoticons, the final scores were generally within a reasonable range of deviation from an alternative scoring method tested, in which each document was worth one point total. Under that method, partial credit was awarded in proportion to the number of individual emoji, emoticons, and kaomoji within that document (i.e., a document with four emoticons total and one display error would receive 0.75 for that particular result, a document with two emoticons total and one error would receive 0.5, etc.). While final scores did vary between the two methods, the lack of a consistent scoring value per emoji/emoticon/kaomoji and the calculation of partial credits introduced unnecessary complexities to the alternative methodology. considered to be a "success" (an admittedly low bar). Editorial summaries of emoji or emoticons, however, were considered to be a failure of visual display. A half-point deduction was given for any spacing errors that deviated from the original source document's presentation. 39 People v. Zamora, 2013 WL 4007360, at *1 (Cal. Ct. App. Aug. 5, 2013). Although the court described the frowning character as an "emoticon," it appears to be the "dingbat" version of a frowning emoticon () that is commonly generated by the auto-correction feature in word processing programs, and is more accurately classified in the emoji family. While Westlaw also nearly aced the display of emoticons in articles (receiving only a modest half-credit deduction for omitting a space in the Sullivan article title, for an overall success rate of 96.4%), it failed to display a single emoji or kaomoji properly within the full text of articles.
Each emoji and kaomoji in an article was replaced by the text "<<Unknown Symbol>>" or "<<Unknown Symbols>>." However, this placeholder text at least alerts readers to the omission of special characters, unlike the more common practice in other research services to drop emoji, emoticons, or kaomoji without any indication to readers that a portion of the text is missing.
Lexis Advance
Lexis Rosenthal, the research service Fastcase has grown into a leading low-cost alternative to premium research databases. 45 Fastcase is now available as a benefit of bar association membership in more than 30 states. 46 The company has earned accolades for such technological initiatives as a timeline visualization for search results in 2008, 47 article titles could not be tested in Fastcase due to unavailability.
Gale OneFile LegalTrac
The Gale OneFile LegalTrac database included index coverage for five of the seven tested articles, as well as full-text access to one of the articles. Emoji (featured in the titles of three Symbol>>" messages also appear in journal and law review results as a replacement for foreignlanguage diacritical marks 55 and mathematical symbols. 56 variations across browsers and operating systems). Major web search engines already allow users to enter an emoji character directly into the search box and retrieve relevant results, suggesting that emoji search capability is within these services' reach. 58 As the tests above demonstrate, however, some failures may be due to the original source material itself, rather than the research service. Courts and journal publishers may opt not (or be unable) to embed emoji via keyboard in word-processing documents, and may instead insert image files of individual emoji in order to reproduce the images exactly as they appear in the case record or article text. 59 As with the display of other graphical material within the legal research services, such as maps or charts, this approach is likewise hit-or-miss. 60 Emoticon and kaomoji searchability would present additional challenges, as many share their ASCII characters with common Boolean search query modifiers (particularly parentheses).
Searches for emoticons, even if enclosed in quotation marks as a "phrase," routinely fail in current legal research services, due to the inclusion of a mismatched parenthesis or other common search operators and modifiers. 61 It seems unlikely that online legal research services will prioritize the proper display and searchability of emoji and emoticons within the near future. In the meantime, researchers and authors alike should remain mindful that text-based online databases may omit these symbols from display, and that the omissions may not always be readily apparent. At the very least, database users should be aware of the limitations that emoji, emoticons, and kaomoji can place on future discoverability of publications, especially when the characters are a part of (or comprise) the article title.
What is an online legal researcher to do, considering the wide disparity in display and searchability of emoji and emoticons?
1. Leverage display limitations, where possible. Westlaw users can take advantage of the "<<Unknown Symbol>>" display message by using it as a search term to locate secondary sources containing emoji and kaomoji. Unfortunately, this is not an option in most other online services, which simply omit the text from display. Where it is not possible to take advantage of placeholder text as a search term, users should maintain an awareness that text-based displays may omit emoji, emoticons, or other special characters without any indication that something is missing from the display.
2. Attempt alternative search paths. For researchers, it may be necessary to devise alternative search methods (such as using author names, or full-text terms such as emoji or emoticon)
in order to retrieve documents that contain emoji and emoticons, particularly within the titles of secondary sources.
Locate versions of record where necessary.
Researchers may also prefer to locate PDF versions that preserve the original source's formatting, such as scanned copies of articles in HeinOnline or court opinions downloaded directly from PACER or a court website.
Article and opinion authors may wish to provide readers with an alert about potentially missing content, such as author Eric Goldman's introductory footnote to an article about emoji and the law:
If you are reading this Article in print, note that many images are in color.
If you are reading this Article in an electronic database, you probably cannot see most images, and the database may not have signaled the omissions.
Either way, you might consider reading an original PDF version of the
Article. 62
When can researchers or authors expect to feel confident that online research systems will properly display emoji, emoticons, and kaomoji as an embedded part of the full text? To borrow phrasing from one early article, on the topic of evidentiary standards for such icons, "For now, the answer appears to be ¯\_(ツ)_/¯." 63 62 Goldman, supra note 30, at 1227 n.*. 63 Sullivan, supra note 29, at 71. On the Westlaw display of this same article, of course, the shrugging kaomoji is replaced by "<<Unknown Symbol>>."
